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Honorable D. C. Greer
State Highway Engineer
Texas Highway Department
Austin, Texas

Dear Sir:

¥We are in
as follows:

and on-0004u~sr S, 19041, we received from tax
collectors the sum of $21,560.80., In the latter
part of 1941 a suit was filed by the Gommissioners
Court of Harris County ocontesting the State's
interests in any moneys remaining over and above
the expenses of administering the Title Act by

the tax Collector of Harrls County, and as a
regult of thia action, this Department received
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from tax Collectors at the end of the 1942 calendar
year the sum of only $5,525.15. This Department is
pow holding checiks from tax collectors in the total
sum of $27,113.96, that hes been received from tax
collectors in response to our directions that all
moneys remaining in their title fund after the pay-
ment of all expenses of administering the ict for
sach calendar year be remitted to the Highway Depart-
ment. It has not been deposited in the State Highway
Fuand becauss it was realized that the courts might
possibly determine that the State had no interest

in suoch funds and it would then be impossidle to
return the funds to the county without the act of

the Legislature,

* Will you please advise us what diasposition
should now be made of the above mentioned funds by the
Highway Department."®

This Department delivered to you ita Opinion No.
0-3561 in May 1941, to the effect that any balance or surplus
Over necessary expenditures out of the Ebg retained by the
assessor and collector of the county would not be considered
fees or commigsions to be paid into the Officers' SJalary Fund,
or ascounted for as fees of office, but should be remitted
to the Highway Department,

In the ease of State vs Glass, 167 8. W. (24) 206,
the Court of Civil Appeals at Galveston in its opinion set
out the findings of fact and conclusions of law of the trial
oourt and then rendered two separate findings. We quote the
13th rinding of the trial court as fellows:

*13. I find that, rfigured upon a percentage bdasis,
based upon the nunbor of deputies in the office, the
cost of administering the Certificate of Title Aot
in Harris County equals or exceeds the E5¢ retained
by the Assessor and Colleotor cut of the Certificate
of Title fees,.”

¥We also guote from the same opinion the ooncluslona
of law numbered ] and 3 as follows:

*l. I conclude as a matter of law that no intention
is shown upen the part of the lLegislature, by the
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language of the azmendment of Seetion 5Y, of the
Certificate of Title act, to require the issessor and
Collector of Taxes to ascount to the State Highway
Department for any surplus which might remain in his
hands from the Z5¢ fee retained by him, and that it
was the intention of the Legislature that suoch fee
should oconstitute a fee of office, or official com-
pensation, of the Assessor and Collestor.

*3. I further conolude that the sentence in Sec. 61
Art. 16 of the State Constitution, Vernon's Ann, 3t.,
reading: 'All fees earned dy distrioet, county and
‘precinot officers shall be pald into the county
treasury where earned for the acoount of the proper
fuad', indicates an lntention that all fees of every
oharaocter collected by a county officer officially
in counties having a population of twenty thousand
or more shall beoomes fees of office, and that the
officer is limited to his salary as compenmation,
and any fees colleocted by him officially must be
pald into the county depository as direoted by the
constitutional provision."

The Court of Civil Appeals on page 301 of the Glass

Opinion held that the new dutlies to the Dublic genersally

(and not as Man Friday to the Highway Department only) were
thas imposed by the law making body upon the appellee only

in his officlial capacity as tax assessor and collector of
Harris County end presumably within the already sxisting
constitutional powers of such an officer. Following this
finding we quote:

*(10) This oonclusion determines the merits of
the Highwey Department's appeal, because, under it, that
appellant had no interest in the fund here involved; .
aceordingly, it i1s not deemed necessary to at length pass
upon its other contention against the sufficiency of the
evidenoe to sugtain the court's rinding that the coat
of administering the act to the appellee equaled or
exceeded the 25¢ fee so retained by him,
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*  “However, no lack of support for such fiading
on the faots is percelived--{it appearing to havs been
at least & pormissible inference froax all the faots
and circumstanoes in evidenas,

® The appealed-froa judgment will be ia all
ather respects affiraed, but as to itas allowanos
of attorney's fees to he sppelles v will de
Teversed, and the entire oause as to attorney's
fees will Yhe here rendered adverssly to him,

*Affirsed 4in part, reversed and renderxred in part.”

It will be seen froa n careful reading of the QOlass
Case thatihs Court of Civil Appeals held two things, that 1is,
first, tiat the Highway Departaent had no interest in the
fand betause the tax Colleetor and Assessor was not ita agent
but was acting: ii conformanes to his duty as a public offieial
and the moneys 8olleoted wore fess of office and it wan not
nedessary to pass at length upon any other contentioni and
se¢ond, there was po lack of sapport for such finding of faots
perosived in the record, it eppearing to heve been at least a
p!::::lihlo inference of all the facts and circumstances in
L 1] 0 «

From this desision cof the Court of Civil ippeals,
the #tats of Texas mude applieation for writ of errer to
the Supreas Court and rafssd the point that the finding
that the costs of gdministering the aet in Harris County
squals or excesds the £5¢ retalnsd by the Callector out
of such fees an canstrued by the Court of Civil ippesals
was uncertaln to the extent as to afford no legal support
for such conelusion of law and Judgsent based thereon.
In the application, the other peiat of error as to the
construction seogtion 57 of the Certificate of Title iect
was also raised.

The Suprems Court refussd the writ of error for
want of merit.

Rule 483 of the Rules of Civil Progddure provides
that in all cases where the Jjudgment of the Court of Civil
Appeals i3 a correct one but the cupreme Court is not
sstiafied that the opinion of the Court of Civil Appesls in
all respedts has carrectly declared the law, it will refase
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thi;:pglieatlon with the doeket notation, "Refused for Vamt of
Merit.

The Jupreme Court has no jurisdiction as to the
facts of the case, when there is a dispute. Richardson vs
Liderty Independent ichool Diatriot 30 3. wW. {24) 823,

It does not follow that the dupreme Court is never
eoncerned with the fact issues. The 3apreme Court determines
whether there is a legel sufficlesey to support a finding.
Jee Calveston H. & . 4. Ry, Co. vs american Groocery Co., 38
5. b, (84) 985, 25 5. %, (24) 588, affiraiag 1S S. %. £nd 963,
In that ocaase it was held:

“A8 we coastrue the opinion of the Court of Civil
Appesals, that court does not undertaks to substitute
itas rindings of fact for the findings of the trisl
court, but merely construed the legal effect of the
evidencs, considered as s whole, and held, es a mattler
of law, that the Wharf Co. was the agent of the Rellway
Co. and not lisble for the shipment of goods deaetroyed
by fire, and therefore reversed and rendersd the osuse.
Thies ruling gives the Supreme Court the powsr to review
the evidence.”

In the oase of Saith ve atchiscn T, & 8. P, a{. 23R
8. W, E90, the Supreme Court held that the Ccuxt of Civil Appeals
having made findings of fact thal defeut recovery, it was necessary
that the cadee Do remanded for snother trisl.

The Certificute of Title aAct of 1930, defined the
terss "departzent” and placed the adaninistration and eaforce-
aent of the law in the Departament of Fublic Safety, and pro-
vided its vights and duties in respect thereto; an& authorized
the sald department to prescribe nesessary foras snd to =sake
rules pecessary to effectuate the law; and presorided the duties
of the designated sgents. When this law was amsuded by the
1941 lLegislature, the Highway Departmesat of Texas took over
the funetions of the Departzent of Fublic Safety, but the proe-
vislons in the originel aot with reference to tho matters above
mentioned were not changsd.
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In view of Kule of Frocedure KNo, 483, the refusel
of the writ of error for want of merit is capabdle of the con-
struction that the saume was refused because the Judgment upon
the fact issue of expenditure of such sums by the aollector
was coneclusive, and that the court was not satisfied with the
Court of Civil .ippeals holding on the matter of agency of the
Collector. The order msde hy the Supreme Court is also capable
of the construction that the writ wes refused becauss the court
was satisfled with the Court of Civil appeals hulding on the
question of agency and thut it was not satisfied with reference
to the judgment upon the faot issue of expenditure of such sums
by the collector 1o the administrati.n of the act as delng con~
clusive. .

In the 1light of what we have sald, the question of
the State's intereat in balances, after locsl expsnditures have
been pueid, 2as not been definitely determined by the Suprems
Court, and the decision of the Court of Civil Appeals as to
such matters should not be aoccepted as the law governing the
answer to your inquiry.

All Tunds belonging to the Highway Department are
deposited with the State Treasurer to the crsdit of a special
fund designated as the State Highway Fund and paid out accord-
Ln‘ to article 6604,

The ahove last named statute and articles 6872 to
66874 inclusive, Oof the statutes make it apparent that, subject
to control by the Legislature, the State Highway Departmsnt i»
glven the supervision of the Jtute Highway Fund and any expen-
d4itures thersof , as was held in the case of Robdins v, Line-
stone County, 868 &.%. 918,

The State Troeasury ie the depository of the funde,
Texas Co, v. Sohriewer, 38 3, i. &nd. 141, error refused,

It 1s our opinion that the cheoks mantioned by yoa
should be tarzed over tou the Htate Treasurer.

e ‘ Yours very truly,

ATTORNLY CEHERAL (

B
- Assistant APPROVED
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ENCined COMMITTER




